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REVERSED AND REMANDED Susano, J.
This declaratory judgnent action was filed by Vernont

Mut ual | nsurance Conpany (“Vernont Miutual”) against its insured,
the defendant Marta Chiu (“Chiu”).! It was pronpted by Chiu's
filing of a claimfollowng a fire |loss at her house. A jury
found that Chiu had nade material m srepresentations in her
application for a honeowner’s insurance policy; however, the jury
found that these m srepresentations were not made with an intent
to deceive. The trial court then found that there was

i nsufficient evidence that Chiu’ s msrepresentations had

i ncreased Vernont Mutual’s risk of |oss pursuant to T.C. A 8 56-
7-103%; accordingly, the trial court found that Chiu' s | oss was
covered under the policy. Vernont Miutual appeals, contending
that the trial court erred in finding that there was not an
increase in the risk of Ioss as a consequence of Chiu's

m srepresentations. W reverse.

In 1993, Chiu applied for a honmeowner’s insurance
policy on her house. She spoke on the phone with Siggy Carl son

(“Carlson”), a representative of the Jonesborough | nsurance

The ot her defendants, First Tennessee National Corporation (Holding
Company for First Tennessee Bank National Association) and Commercial Credit
Pl an, I ncorporated, were named as parties by virtue of their status as hol ders
of deeds of trust on Chiu’s property. Bot h def endants were served with
process; neither, however, filed an answer or otherwi se attenpted to defend
Vermont Mutual’s action. Upon the insurance company’s notion, the trial court
entered a default judgnent against these two defendants. That judgnent is not
a subject of this appeal

T C.A. § 56-7-103 (1994) provides as follows:

No written or oral m srepresentation or warranty
therein made in the negotiations of a contract or
policy of insurance, or in the application therefor
by the insured or in the insured s behalf, shall be
deemed material or defeat or void the policy or
prevent its attaching, unless such m srepresentation
or warranty is made with actual intent to deceive, or
unl ess the matter represented increases the risk of

| oss.



Agency (“the Agency”) about obtaining a new policy. Chiu
answered the questions on the application while Carlson nmarked
Chiu' s answers on the form One of the questions was as foll ows:
“Are business pursuits conducted on prem ses?” The box next to
this question was marked “N’ for “no.” Carlson was aware that
Chiu previously had insured her house as a boardi nghouse under a
commercial policy; for this reason, Carlson asked Chiu whet her
she was still operating a boardi nghouse. Carlson testified as

foll ows:

| asked her if there were any rooners or
boarders still there and she said there were
two people there and | asked her to be nore
specific. And she stated that one of them
was a relative that was living there, and I
asked her if there was any noney exchanged or
if he paid any noney. She said, “No”. Then
the other one | believe she said was a ni ece
and she was just visiting.

Chiu' s assertion that she no | onger had boarders was in fact not
true. In addition to the two relatives that Chiu nentioned to

Carlson, Chiu had two boarders who paid rent.

Carlson |l ater sent the conpleted application to Chiu
and her husband so that they could review the application and
signit. The application was returned to the Agency with both of

the Chius’ signatures affixed.® The Agency then submtted the

application to Vernont Mitual, which approved the application and

i ssued a non-commerci al honmeowner’s insurance policy.

3Ver mont Mutual asserts in its conpl aint that Chiu forged her husband' s
signature on the application and that this forgery was a materi al
m srepresentation. On appeal, however, Vernmont Mutual does not attempt to
argue that this forgery increased their risk of loss. Thus, we will confine
our analysis to those representati ons made by Chiu regardi ng business pursuits

on her prem ses.



On Novenber 5, 1995, a fire broke out in Chiu s
resi dence. One of the boarders died in the fire. Chiu
subsequently filed a claimfor the fire loss with Vernont Mitual .
That cl ai mwas deni ed on the ground that a commerci al operation,
i.e., the boarding of tenants, had been conducted on the
prem ses. Vernont Mutual then filed this action seeking to have
the policy declared void on the basis of Chiu's
m srepresentations. Vernont Miutual alleges in its conplaint that

Chi u had

m srepresented material facts in that she
deni ed operating business pursuits in the
resi dence when meki ng application for a
homeowners’ policy, and in that she forged
her husband’s nane to the application and
represented to agents of the Plaintiff that
she and her husband lived in the residence
al one; and such m srepresentation of fact was
material to acceptance of the risk to be
assuned by the Plaintiff in issuance of the
policy of insurance for which the insured
made appl i cati on.

This action proceeded to trial on Novenber 12 and 13,
1998. The jury was given a special verdict formthat posed two
guestions: 1) “Did the Defendant Marta Chiu nmake material and
fal se representations to the Plaintiff on the application for
i nsurance on the subject dwelling?’; and 2) “Did the Defendant
Marta Chiu nmake material and fal se representations to the
Plaintiff wwth an intent to deceive?” The jury responded “yes”
to the fornmer question and “no” to the latter. As indicated
earlier, the trial court then determ ned that the
m srepresentations did not cause an increase in the insurer’s

risk of loss. This appeal followed.



T.C. A 8§ 56-7-103 provides that

[nNJ]o witten or oral m srepresentation or
warranty therein nade in the negotiations of
a contract or policy of insurance, or in the
application therefor, by the insured or in
the insured s behalf, shall be deened
material or defeat or void the policy or
prevent its attaching, unless such

m srepresentation or warranty is nade with
actual intent to deceive, or unless the
matter represented increases the risk of

| oss.
(Enphasis added). It is clear that the | anguage of the statute
Is in the disjunctive, i.e., the insurer can defeat coverage by

showi ng either 1) that the m srepresentati on was nade with the
intent to deceive, or 2) that the matter represented increased
the risk of loss. 1d.; see dingan v. Vulcan Life Ins. Co., 694
S.W2d 327, 331 (Tenn.Ct.App. 1985). 1In this case, the jury
determ ned that the representations in the application regarding
t he business pursuits on the prem ses, although not “nade wth
actual intent to deceive,” were, in fact, false; thus, the
question for the trial court was whether, as a matter of law, the

m srepresentations increased Vernont Miutual’'s risk of |oss.*

W review a trial court’s determ nation of a question
of | aw de novo with no presunption of correctness. Rule 13(d),
T.R A P.; Tennessee Farnmers Mut. Ins. Co. v. Anerican Mit. Liab.
Ins. Co., 840 S.W2d 933, 936 (Tenn.Ct.App. 1992).

“The issue of “risk of |oss” under the statute is a question of law for the
court. Sine v. Tennessee Farmers Mut. Ins. Co., 861 S.W 2d 838, 839
(Tenn. Ct. App. 1993).



A m srepresentation made in an application for
i nsurance increases the risk of loss “when it is of such
importance that it ‘naturally and reasonably influences the
j udgment of the insuror in making the contract.’”” Sine, 861
S.W2d at 839 (quoting Seaton v. National Gange Mut. Ins. Co.,
732 S.W2d 288, 288-89 (Tenn.Ct.App. 1987)); Loyd v. Farnmers Mit.
Fire Ins. Co., 838 S.W2d 542, 545 (Tenn.Ct. App. 1992). *“The
matter m srepresented nust be of that character which the court
can say woul d reasonably affect the insurer’s judgnent.”
Vol unteer State Life Ins. Co. v. Richardson, 244 S W 44, 49

(Tenn. 1922). As stated in Loyd,

[i]t i1s not necessary to find that the policy
woul d not have been issued if the truth had
been disclosed. It is sufficient that the

I nsurer was denied information which it
sought in good faith and which was deened
necessary to an honest appraisal of
Insurability.

Loyd, 838 S.W2d at 545.

Upon review of the record in this case, we are of the

opinion that the trial court erred in determ ning that the

m srepresentations in the application for insurance did not

i ncrease Vernont Mutual’s risk of loss within the neani ng of
T.C.A 8 56-7-103. Qur conclusion is supported by the testinony
of Robert Fulton (“Fulton”), an assistant underwiting nmanager at
Vermont Mutual, who was tendered by the plaintiff as an expert in
I nsurance underwiting. He testified, in pertinent part, as

foll ows:

Q When the application is filled out at
t he agency and signed by the applicant and
forwarded to the conpany, what happens at
t hat point?



A At that point and tine the underwiting
process begins and we in fact reviewthe
answers to the various questions. Junping
ahead truthfully to that question is one of
the nost significant questions for us to | ook
at on an application. |If it’s marked no,

obvi ously we can nove on to other areas such
as an insured’ s prior loss history or have

t hey been cancel ed for non-paynent of

premum If it’s marked yes, that begins the
underwriting process. Doesn’'t necessarily
mean we’'re not going to issue coverage but it
means at that point and tinme we begin to
col l ect the necessary information to
determ ne whether we’'re going to issue
coverage, whether we’'re going to issue
coverage with an endorsenent, or if we're
going to decline coverage.

Q kay. And why is that? Wy would you
decl i ne coverage?

A Wel |, again, using this case as an
exanple, we would not wite coverage on a
boar di nghouse with nore than two boarders
because of the matter of fact of the

i ncreased exposure that it presents for the
honmeowners. There’'s, the rates on the
homeowners do not contenpl ate a busi ness
exposure. \Wen you have, for instance if you
have a niece or uncle as has been referenced
here, living on the prem ses and visiting you
don’'t owe the sane degree of care that you do
to people who are actually paying you rent.
You’ d have a much hi gher degree of care that
you owe themin maintaining the property.

Q Okay. And in the course of
underwriting, if this application had been
mar ked, “yes”, what types of things would
have been done specifically here?

A The first thing we do, the majority of
our homeowner policies do not receive

i nspections. And I'’mnot tal king about the
type of inspection that one of our agents
woul d do. Wihich we refer to as a cursory

i nspection. They go out...[and] nmake sure
that the property is essentially in fit

condition. W will hire a commerci al

i nspector who will go inside the house and
they will go into great detail. They wll
| ook at the wiring, they will look at the

pl unbing. They will look at the liability
exposures that again a risk like this would
present. We would be | ooking to make sure

t hat stairways, wal kways, are kept in good
safe condition. W would be |looking if
soneone had boarders in the basenent or in an
attic, we would be | ooking to make sure that
there are two neans of egress. Even though a
| ocal building code may not require that, we



as a conpany woul d require two neans of
egress, because plain and sinple, if there
was a fire and you know, someone got hurt
because of the fact there wasn't a second
means of egress, we're the one’'s that are
going to pay, not the local building

i nspector. So that’s why we have our
standards for what we go |ooking for in an
i nspecti on.

* * *

Q I n your opinion, given your underwriting
experience, was there an increased risk of
loss in this case because the answer to the
guestion, “Are business pursuits being
conducted on the prem ses”, answered in the
negative?

A Most definitely. Because again, the
facts as they stand now, had the agent been
aware of these facts and been in a position
to convey that information to us, we never
woul d have issued this policy.

In our opinion, Fulton's testinony establishes that
Chiu s failure to disclose the continuation of her boarding
busi ness and the exi stence of boarders in her home increased the
risk of loss. Under the circunstances of this case, it is clear
that the information was of such inportance as to “naturally and
reasonably influence[]” the judgnment of Vernont Mutual in issuing
the policy. See Sine, 861 S.W2d at 839; Loyd, 838 S.W2d at
545. In fact, it appears clear fromFulton’s testinony, that the
information, had it been known, would have resulted in the

conpany’s refusal to issue a standard homeowner’s insurance

policy.

Chiu argues that Fulton’s opinion has no basis in fact
because he did not offer any specific evidence of facts, figures
or exanples to show precisely how the existence of boarders on
the property increased the risk of loss to the insurer. W find
Chiu' s argunment to be without nerit. “It is only necessary to

determne that the m srepresentation was sufficient to deny the



i nsurer of information which they, in good faith, sought to

di scover, and which they nust have deened necessary to an honest
apprai sal of insurability.” Johnson v. State FarmLife Ins.

Co., 633 S.W2d 484, 488 (Tenn.Ct.App. 1981). The existence of a
busi ness operation on the prem ses was information that the

i nsurance conpany in this case “sought to discover.” This is

evi denced by the specific question posed on the application
regardi ng whet her a business was being operated in the hone.
Furthernore, Fulton's testinony establishes that information
regardi ng business pursuits on the prem ses was necessary for “an
honest appraisal of insurability.” See Richardson, 244 S.W at
49 (“the practice of an insurance conpany with respect to
particular information may be | ooked to in determ ning whether it
woul d have naturally and reasonably influenced the judgnent of

the insurer...”).

| f Chiu had answered the question truthfully, Vernont
Mut ual coul d have taken additional neasures to nake a “honest
apprai sal of insurability.” It is apparent fromFulton's
testinmony that Vernont Miutual woul d have conducted a cl oser
i nspection of the house in order to assess the risks posed by the
presence of this comercial operation in Chiu s hone. However,
because of Chiu' s m srepresentations, Vernont Miutual was denied
this opportunity to inspect and thus suffered an increased risk

of | oss.

Qur conclusion that the existence of Chiu s business
pursuits on the premses is a factor that would “naturally and
reasonably influence” an insurer’s judgnent is also a matter of
common sense. Cenerally speaking, a honmeowner exercises a | esser

degree of control over the activities of a stranger who is paying



rent than he or she does over, for exanple, another famly
menber. By paying noney to live in the house, a boarder not only
receives a room but al so sone degree of privacy. This privacy
means that the homeowner has little or no ability to control or
even beconme aware of the activities that occur in the area of the
house occupi ed by the boarder. Thus, it is logical that risks
may arise in the boarder’s rented area that the homeowner is not
aware of and thus cannot prevent. These are risks that an
insurer is entitled to assess before issuing a honeowner’s

I nsurance policy.

W find that Chiu s msrepresentations concerning the
operation of a business on her prem ses had the effect of
I ncreasing Vernont Mutual’s risk of loss, in accordance with
T.C.A. 8 56-7-103. We therefore hold that the trial court erred

in determning that Chiu was entitled to recover under the

pol i cy.

The judgnent of the trial court is reversed. Costs on
appeal are taxed to the appellee. This case is remanded for the

entry of an appropriate order, consistent with this opinion.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.
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Her sche

P. Franks,

J.
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